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Our Nation is facing a savings crisis. Many young workers are unable to save at all; half of America's retirees have
saved less than $65,000 and face the terrifying prospect of running out of money in retirement.[1] Every time those
Americans seek help from ﬁnancial professionals, they're asked to trust someone whose interests can be contrary
to their own. And when that conﬂict leads to bad advice, investors suffer costs that American savers simply cannot
afford.
I believe that the SEC's most crucial task is to protect investors from the dangers this basic economic reality
presents. Since I've been on the Commission, I have fought to do just that. So my hope was that the rules we
announced today would signiﬁcantly raise the standard for investment advice in this country. I hoped to join my
colleagues in announcing that the Nation's investor protection agency has left no doubt that, in America, investors
come ﬁrst.
Sadly, I cannot say that. Rather than requiring Wall Street to put investors ﬁrst, today's rules retain a muddled
standard that exposes millions of Americans to the costs of conﬂicted advice. Even worse, contrary to what
Americans have heard for a generation, the Commission today concludes that investment advisers are not true
ﬁduciaries. Today's actions fail to arm Americans with the tools they need to survive the Nation's retirement crisis.
Accordingly, I respectfully dissent.

I. Failing to Put Investors First
Today's meeting is about one question: When American investors planning their ﬁnancial futures seek help from
investment professionals, do those professionals have to put investor interests ﬁrst? Today the Commission
answers: "no." In other words, whether an American family uses an advisor or a broker to grapple with their
ﬁnancial future, today's rules simply do not require investor interests to come ﬁrst.
As to investment advisers, the ﬁnal guidance the majority approves today removes language from last year's
proposal stating that the law "requires an investment adviser to put its client's interests ﬁrst."[2] The guidance
suggests that a careful reading of decades-old cases reveals that we were wrong last year to say that this is the
law. I disagree.[3] Thousands of advisers who have taken pride in putting clients ﬁrst for decades will be surprised
to learn that, all along, the SEC has had lower expectations for their work. [4]

The law does not compel the conclusion my colleagues reach today; instead, the Commission is wrapping a policy
choice in legalese.[5] I do not think the best way for the SEC to make policy decisions affecting millions of
American investors is to pursue new readings of old cases. Instead, we should ask investors what their
expectations are—and what common sense demands. I think we can learn a lot more from what investors are
being told than what lawyers and lobbyists say to us. Today's guidance claims that we "lack data to identify which .
. . advisers currently understand their ﬁduciary duty to require something different" than the standard we're
announcing, but that's incorrect.[6] We've been requiring advisers to disclose what they tell investors about their
duties for years.
So my Ofﬁce extracted the text from more than half a million brochures that advisors gave investors. And the
evidence is telling. Of the ﬁrms that afﬁrmatively described their ﬁduciary duty to investors last year, those with
89% of assets under management told the American public that they put investor interests ﬁrst.[7] Only a small
sliver of the market uses the legalese in today's interpretation when describing the law to the investing public. So
we know from the data that most investors are being told that their interests come ﬁrst. But that raises an
important concern: what if the language that advisers use to describe their conduct is not, in fact, indicative of the
quality of advice investors actually receive?
To test this possibility, my Ofﬁce examined whether the language advisers use predicts how often investors get
conﬂicted advice. If language[8] doesn't matter—that is, if advisers behave the same way regardless of what they
tell investors—we should see no correlation between that language and conﬂicted advice. But that's not the case.
Instead, in analysis released by my Ofﬁce today, we show that advisers who use the language in today's release are
much more likely to offer conﬂicted advice.[9] And a well-known study shows that conﬂicted advice is the kind that
leads to fraud that can hurt investors.[10] Although I called last year for us to "survey market participants, from the
largest institutions to the smallest retail investors, about whether and how they understand their legal rights and
responsibilities," none of these facts about what advisers tell investors are considered in today's release.[11]
As to brokers, today's rule, like the proposal, fails to require that investor interests come ﬁrst. Congress expressly
authorized us to take that step in Dodd-Frank—authority we should have used today.[12] Instead, the core standard
of conduct set forth in Regulation Best Interest remains far too ambiguous about a question on which there should
be no confusion. As a result, conﬂicts will continue to taint the advice American investors receive from brokers.
Moreover, the rule relies on a weak mix of measures that are unlikely to make much difference in improving the
advice ordinary Americans receive from brokers. The rule does not "deﬁn[e] . . . the term 'Best Interest,'" and in fact
goes out of its way to say that it doesn't "require broker-dealers to recommend [one] 'best' product."[13] Moreover,
troubling broker compensation practices that put investors at risk are addressed when they are "based on the
sales of speciﬁc securities within a limited period of time," or "create high-pressure situations." These restrictions
merely mimic those in longstanding FINRA proposals, and I cannot see why our rules should permit pay practices
that create any pressure for brokers to harm investors. [14]
The ﬁnal rule also substantially weakens even the proposal's limited requirement that ﬁrms mitigate the conﬂicts
their brokers face, allowing the conﬂicts to be resolved through disclosure alone.[15] On Form CRS, the ﬁnal rule
invites industry to use new "ﬂexibility" to "use their own wording" in describing themselves to investors, and
expressly declines to require ﬁrms to disclose every material conﬂict. The majority also misses an opportunity to
clarify crucial differences between brokers and advisers in its interpretation of what it means for advice to be
"solely incidental". I worry that the new interpretation simply enshrines into law the blurred lines between two very
different business models.
So the ﬁnal Regulation Best Interest has, in these instances and many more, lowered the bar even from the
standards we set in last year's proposal. But more fundamentally, I can't vote to support Regulation Best Interest
for the same reason I can't vote for our guidance on investment advisers: neither requires Wall Street to put
investor interests ﬁrst. And for those who wonder whether language matters, the most compelling evidence comes
from the ﬁnance industry's own advocates. They've argued in comments to us that "the assertion that an
investment adviser must put clients' interest 'ﬁrst' is very different from saying that they may not 'subordinate' or
'subrogate' clients' interests."[16]

I agree. Because today's rules fail to require the ﬁrms entrusted with Americans' savings to put investor interests
ﬁrst, I cannot vote to adopt them.

II. Failing to Analyze the Costs of our Choices
Changes of generational scale and scope like these deserve careful attention to the costs and beneﬁts of the
policy choices we're making. When we proposed these rules last year, I urged the Staff to examine the economic
implications of our decisions in detail.[17] Indeed, the analysis in our proposal was so slight that we received a
remarkable letter from ten former Chief Economists of the Commission urging us to "do better on this important
rule."[18] Unfortunately, today's economic analysis offers no new data to support today's rules—and ignores
important new evidence how those choices affect investors.
Take, for example, our decision not to use the authority Congress gave us in this area. The economic analysis of
that choice consists of conclusory statements regarding possible effects of taking that step. We are told, for
example, that ﬁnancial professionals would face "additional compliance costs," and would "likely pass on the . . .
increase in the costs to their clients." An equally possible outcome, the analysis suggests, is that "the new ﬁduciary
standard may result in a different menu of choices that allows retail customers . . . to access investment advice in
a more cost efﬁcient manner."[19]
But the latter statement is much more than a mere possibility. It happened. Important recent research from
scholars at the University of Chicago and Northwestern uses several States' decisions to apply ﬁduciary standards
to broker-dealers, combined with transaction-level evidence from a major ﬁnancial services provider, to examine
the effect of imposing ﬁduciary obligations on brokers.[20] The answer provides concrete evidence of the costs
we've imposed on investors today by failing to use the authority Congress gave us in Dodd-Frank.
Two things happened in States that extended ﬁduciary obligations to brokers. First, those brokers provided a better
menu of investment options to clients.[21] Second, brokers sold those investors fewer variable annuities relative to
ﬁxed indexed annuities. And because variable annuities can be costly, the study shows that investors in those
States saved signiﬁcant sums. Indeed, across States that made that choice—including Alabama, Georgia,
Michigan, New Hampshire, South Carolina, Tennessee, Texas, Nevada, Virginia, and Vermont—investors saved 51
basis points each year by getting better advice:

Figure 1. States Beneﬁting From Fiduciary Obligations on Brokers[22]
Half a percentage point each year might not sound like much. But to Americans facing a savings crisis, those
savings could make all the difference. It's true that this study considers just one investment choice in just those
States that decided to impose ﬁduciary obligations on their brokers.[23] But I agree with those who've summarized
the study this way: "A standard that leads brokers to shift all of their clients from bad expensive [products] to good
cheap ones seems straightforwardly positive."[24]

Any analysis of today's choice not to follow the lead of these States, and Congress's direction in Dodd-Frank,
should consider this evidence in depth. Instead, the release relegates this study to a single unpersuasive footnote.
[25] I worry that observers will argue that we have not taken this evidence seriously. And giving theoretical
possibilities equal weight to facts is a ﬂimsy basis for making policy decisions of generational importance for
investors.[26]

III. The Fate of State Investor Protections
Those who, like me, are disappointed by our failure today to protect America's savers from conﬂicted advice may
take comfort in the fact that so many States have imposed true ﬁduciary obligations on ﬁnancial professions who
do business within their borders. Those States have, in the vision of Justice Brandeis, provided essential
experiments for the future of these debates.[27]
And early evidence suggests that these experiments are working. The study mentioned above shows that, in so
many States, imposing a real ﬁduciary standard has saved ordinary investors real money. A family that sets aside
$100,000 in Nevada using unconﬂicted advice can expect to have $55,000 more in their pocket after 20 years than
a family without that opportunity in Wisconsin. That's money that can and should go to Americans' education,
retirement, and health care instead of conﬂicted advisors.
Unless and until the Commission promulgates a standard that puts investors ﬁrst, it is crucial that the States
remain free to do exactly that. So I am deeply discouraged that our release is unclear about whether, and how,
today's rule will displace carefully constructed and hard-won state laws.[28] We can and should say unequivocally
that today's release sets a federal ﬂoor, not a ceiling, for investor protection.[29] Our failure to do so invites
extensive and expensive litigation over the scope of the rule—and its effects on nascent state regulation.
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*
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Today, the agency charged with protecting American savers has failed to force Wall Street to put investors ﬁrst. But
Regulation Best Interest is only the beginning.[30] And, as those of you who know me understand, I am an optimist.
I ﬁrmly believe that one day soon—with the support of many of you in this room—the Commission will do more.
In the meantime, I call on all of you who have been so crucial to this effort to keep ﬁghting. Encourage investors to
seek out true ﬁduciary advice from ﬁnancial professionals who have chosen to hold themselves to higher
standards than those we've set today.[31] Keep pushing for meaningful protections in the States who choose to
give their citizens the best chance for a safe retirement. And, most importantly, do not stop the critical work of
advocating for the ﬁnancial security of all Americans.
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